
be informed

Bödecker Ernst & Partner | Steuerberater . Rechtsanwälte www.bepartners.pro

German Ministry of Finance Publishes Second Draft for Implementation of AIFMD

November 16, 2012

Germany is currently busy implementing the Alterna-

tive Investment Fund Managers Directive 2011/61/EU 

(“AIFMD”) into German domestic law.  In July 2012, the 

German legislator published an initial discussion draft of 

the legislation implementing the AIFMD into domestic law, 

the German Investment Code (Kapitalanlagegesetzbuch, 

or “KAGB”).  This initial discussion draft of the German 

Investment Code went further than required by the AIFMD 

(see our client information dated August 6, 2012), particu-

larly with regard to the application of the German Invest-

ment Code to non-EU alternative investment funds (AIF) 

and non-EU alternative investment fund managers (AIFM). 

This overreach was subject to intense criticism from the 

fund industry.

In response to the intense criticism, the German Ministry of 
Finance revised the initial discussion draft to include various 
comments from the fund industry.  The Ministry of Finance 
G@R� XDS� SN� NEjBH@KKX� CHRSQHATSD� SGHR� QDUHRDC� RDBNMC� CQ@ES� NE�
SGD�&DQL@M� (MUDRSLDMS�"NCD� SN� SGD�OTAKHB� �'NVDUDQ��VD�
G@UD� G@C� SGD� NOONQSTMHSX� SN� QDUHDV� SGHR� QDUHRDC� CQ@ES�� O@Q-
ticularly the provisions applying to non-EU AIFs and non-EU 
 (%,R��/KD@RD�jMC�ADKNV�@�AQHDE�RTLL@QX�NE�SGD�L@HM�QDUH-
sions under the latest draft of the German Investment Code 
@OOKHB@AKD�SN�MNM�$4� (%R�L@M@FDC�AX�MNM�$4� (%,R�@MC�
marketed to professional investors in Germany from 2013 to 
2015 under the German domestic regime.  Please note that 
MNM�$4� (%R�L@M@FDC�AX�MNM�$4� (%,R�@MC�L@QJDSDC� SN�
HMUDRSNQR� HM�&DQL@MX�VHKK�OQDRTL@AKX�AD�RTAIDBS� SN� SGD�RN�
called passport regime as of 2015.

1. Cross-border managed funds

To everyone’s surprise, the initial discussion draft of the Ger-
L@M�(MUDRSLDMS�"NCD�BNLOKDSDKX�OQNGHAHSDC�@MX�@MC�@KK�L@Q-
JDSHMF�NE�RN�B@KKDC�BQNRR�ANQCDQ�L@M@FDC�ETMCR�HM�&DQL@MX�
ADSVDDM������@MC�������"QNRR�ANQCDQ�L@M@FDC�ETMCR�@QD�
ETMC�RSQTBSTQDR�HM�VGHBG�SGD� (%�@MC�SGD� (%,�@QD�CNLHBHKDC�
HM�CHEEDQDMS�ITQHRCHBSHNMR��3GD�&DQL@M�FNUDQMLDMS�R�QD@RNM-
HMF�ADGHMC� SGHR� RVDDOHMF�OQNGHAHSHNM�V@R� SG@S� HS�V@MSDC� SN�

V@HS�@MC�NARDQUD�GNV�NSGDQ�$4�,DLADQ�2S@SDR�VNTKC�CD@K�
VHSG�RTBG�BQNRR�ANQCDQ�L@M@FDC�ETMCR

Fortunately, the German government seems to have listened 
SN�QD@RNM�@R�VDKK�@R�SGD�ETMC�HMCTRSQX�R�BNLLDMSR�@MC�G@R�
CDKDSDC�SGD�OQNGHAHSHNM�@F@HMRS�BQNRR�ANQCDQ�L@M@FDC� (%R�HM�
the latest draft of the German Investment Code.  In the latest 
CQ@ES��BQNRR�ANQCDQ�L@M@FDC� (%R�L@X�@OOKX� ENQ�@TSGNQHY@-
tion for marketing in Germany under the German Investment 
"NCD�TMSHK�������@ESDQ�������RTBG� (%R�VHKK�LNRS�KHJDKX�G@UD�SN�
@OOKX�ENQ�L@QJDSHMF�@TSGNQHY@SHNM�TMCDQ�SGD�O@RRONQS�QDFHLD�
@R� HS� HR�DWODBSDC�SG@S�&DQL@MX�VHKK�DWSDMC�SGD�O@RRONQS�QD-
gime to non-EU AIFs and non-EU AIFMs as of 2015.

2. Transitional provisions

According to the initial discussion draft of the German Invest-
LDMS�"NCD��@� (%�BNTKC�MNS�AD�L@QJDSDC�@ESDQ�SGD�&DQL@M�
Investment Code had entered into effect (on 22 July 2013) 
@MC�ADENQD�SGD�@TSGNQHY@SHNM�ENQ�L@QJDSHMF�SGD� (%�TMHSR�V@R�
HRRTDC�AX�SGD�&DQL@M�RTODQUHRNQX�@TSGNQHSX��3GHR�OQNGHAHSHNM�
@KRN�@OOKHDC� SN� (%R� SG@S�VDQD�@KQD@CX�L@QJDSDC�ADENQD����
)TKX������@MC�SGD�RTARBQHOSHNM�ODQHNC�NE�VGHBG�VHKK�MNS�DMC�
AX����)TKX�����

(M�SGD�DUDMS�SGD� (%�BNTKC�AD�L@QJDSDC�HM�&DQL@MX�TMCDQ�SGD�
OQDUHNTR�QDFHLD�ADENQD����)TKX������@MC�HSR�RTARBQHOSHNM�OD-
QHNC�G@C�MNS�DMCDC�ADENQD����)TKX�������SGD�QDUHRDC�CQ@ES�NE�
SGD�&DQL@M�(MUDRSLDMS�"NCD�MNV�@KKNVR� (%,R�SN�BNMSHMTD�
to market AIFs under the previous German regime until the 
DMC�NE�SGD�@TSGNQHY@SHNM�OQNBDCTQD��'NVDUDQ��HM�@MX�DUDMS��
SGD�QHFGS�SN�L@QJDS�TMCDQ�SGD�OQDUHNTR�QDFHLD�VHKK�DMC�@S�SGD�
K@SDRS�NM����)TKX������� (M�NSGDQ�VNQCR��@�MNM�$4� (%�L@X�
AD�L@QJDSDC�TMCDQ�SGD�OQDUHNTRKX�DWHRSHMF�&DQL@M�QDFHLD�ENQ�
a maximum of one year after the German Investment Code 
enters into effect on 22 July 2013.

3. Depositary

As required in the AIFMD, the initial discussion draft of the 
German Investment Code also demanded the appointment 
NE�@�CDONRHS@QX�ENQ�@M� (%��'NVDUDQ��TMKHJD�SGD� (%,#��SGD�HMH-
tial discussion draft unnecessarily limited the appointment of 
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SGD�CDONRHS@QX�NMKX�SN�jM@MBH@K�RDQUHBD�OQNUHCDQR��3GD�QDUHRDC�
CQ@ES�NE�SGD�&DQL@M�(MUDRSLDMS�"NCD�MNV�ENKKNVR�SGD� (%,#�
LNQD�BKNRDKX�@MC�@KRN�@KKNVR�SGD�@OONHMSLDMS�@R�CDONRHS@QX�
s@M�DMSHSX�VGHBG�B@QQHDR�NTS�CDONRHS@QX�ETMBSHNMR�@R�O@QS�NE�HSR�
OQNEDRRHNM@K�NQ�ATRHMDRR�@BSHUHSHDR� HM� QDRODBS�NE�VGHBG�RTBG�
DMSHSX� HR� RTAIDBS� SN�L@MC@SNQX�OQNEDRRHNM@K� QDFHRSQ@SHNM� QDB-
NFMHYDC�AX� K@V�NQ� SN� KDF@K�NQ� QDFTK@SNQX�OQNUHRHNMR�NQ� QTKDR�
NE�OQNEDRRHNM@K�BNMCTBS�@MC�VGHBG�B@M�OQNUHCD�RTEjBHDMS�j-
M@MBH@K�@MC�OQNEDRRHNM@K�FT@Q@MSDDR�SN�DM@AKD� HS� SN�ODQENQL�
effectively the relevant depositary functions and meet the 
BNLLHSLDMSR� HMGDQDMS� HM� SGNRD� ETMBSHNMRf� � (M�NSGDQ�VNQCR��
SGD�QDUHRDC�CQ@ES�@KRN�@KKNVR�SQTRSDDR��MNS@QHDR��QDFHRSQ@QR�@MC�
K@VXDQR�SN�@BS�@R�CDONRHS@QX

4. German translation

The initial discussion draft of the German Investment Code re-
PTHQDC�SG@S�@KK�CNBTLDMSR��VGHBG�MDDC�SN�AD�RTALHSSDC�AX�SGD�
 (%� (%,�SN�SGD�&DQL@M�RTODQUHRNQX�@TSGNQHSX�VGDM�@OOKXHMF�
ENQ�@TSGNQHY@SHNM�ENQ�L@QJDSHMF�HM�&DQL@MX��AD�SQ@MRK@SDC�HMSN�
&DQL@M� �3GD� QDUHRDC�CQ@ES� MNV�@KKNVR�R@HC�CNBTLDMSR� SN�
AD�RTALHSSDC�DHSGDQ�HM�&DQL@M�NQ�HM�$MFKHRG��3GHR�VHKK�QDCTBD�
@CLHMHRSQ@SHUD�SHLD�@MC�BNRSR�RHFMHjB@MSKX�ENQ�MNM�$4�ETMCR

5. German representative

In its initial discussion draft of the German Investment Code, 
the German supervisory authority required that a so-called 
&DQL@M�QDOQDRDMS@SHUD�AD�@OONHMSDC� ENQ� SGD� (%� �3GHR�&DQ-
L@M�QDOQDRDMS@SHUD��VGN�@BSDC�@R�@�BNMS@BS�ENQ�@KK�BNQQDRONM-
CDMBD�VHSG�SGD�&DQL@M�RTODQUHRNQX�@TSGNQHSX��MDDCDC�SN�AD�@�
OQNEDRRHNM@KKX�PT@KHjDC�QDOQDRDMS@SHUD�VHSG�HSR�QDFHRSDQDC�RD@S�
or residence in Germany.

The latest draft does not seem to require the appointment of 
a German representative for AIFs marketed to professional 
investors.

6. 5HVWULFWLRQ�RQ�ŵQDQFLDO�LQYHVWPHQWV
According to the initial discussion draft of the German Invest-
ment Code, a maximum of 49 % of a closed-ended AIF‘s 
@RRDSR� BNTKC� AD� HMUDRSDC� HM� jM@MBH@K� HMRSQTLDMSR�� RTBG� @R�

SQ@MREDQ@AKD� RDBTQHSHDR�� LNMDX�L@QJDS� HMRSQTLDMSR�� TMHSR�
in collective investment undertakings and certain derivative 
contracts/instruments.  The revised draft of the German In-
UDRSLDMS�"NCD�G@R�CQNOODC� SGHR� QDRSQHBSHNM� �'NVDUDQ�� SGD�
 (%,�L@X�RSHKK�HMUDRS�NMKX�HM�@RRDSR�SGD�L@QJDS�U@KTD�NE�VGHBG�
B@M�AD�CDSDQLHMDC�@OOQ@HRDC

7. Deadlines for the German supervisory authority’s 

response

4MCDQ�SGD�HMHSH@K�CHRBTRRHNM�CQ@ES��SGD�MNM�$4� (%�V@R�SN�AD�
HMENQLDC� MN� K@SDQ� SG@M� RHW�LNMSGR� ENKKNVHMF� RTALHRRHNM� NE�
the required documentation to the German supervisory au-
SGNQHSX�VGDSGDQ�R@HC�@TSGNQHSX�VNTKC�FQ@MS� SGD�@TSGNQHY@SHNM�
SN� BNLLDMBD� L@QJDSHMF� SGD�  (%� TMHSR� VHSGNTS� @� O@RRONQS�
to professional investors in Germany.  The 6-month period 
VNTKC�ADFHM�SN�QTM�@MDV�HE�SGD�&DQL@M�RTODQUHRNQX�@TSGNQHSX�
requested amended or additional documentation.

3GHR�CD@CKHMD�G@R�ADDM�RGNQSDMDC�HM�SGD�QDUHRDC�CQ@ES�NE�SGD�
German Investment Code for certain fund structures.  If the 
AIF is not a feeder AIF, then the German supervisory authority 
LTRS�QDRONMC�VHSGHM�SVN�LNMSGR��(E�SGD� (%�HR�@�EDDCDQ� (%�
@MC�HSR�L@RSDQ� (%�HR�MNS�L@M@FDC�AX�@�MNM�$4� (%,��SGDM�
SGD�QDRONMRD�LTRS�AD�RDMS�VHSGHM�SGQDD�LNMSGR��%HM@KKX��HE�SGD�
 (%�HR�@�EDDCDQ� (%�@MC�HSR�L@RSDQ� (%�HR�L@M@FDC�AX�@�MNM�
EU AIFM, then the German supervisory authority must inform 
SGD� (%�VHSGHM�ENTQ�LNMSGR��'NVDUDQ��@R�HM�SGD�OQDUHNTR�CQ@ES��
SGD�SHLD�ODQHNC�VHKK�ADFHM�SN�QTM�@MDV�HE�SGD�&DQL@M�RTODQ-
visory authority requests any additional or amended docu-
mentation.

8. Consent for transfers

The initial discussion draft of the German Investment Code 
required that a transfer of units in so-called “special AIFs” 
AX�SGD�HMUDRSNQR�BNTKC�AD�L@CD�NMKX�VHSG�SGD�BNMRDMS�NE�SGD�
 (%,� � f2ODBH@K� (%Rt� @QD� (%R� SG@S�L@X�AD�L@QJDSDC�NMKX�
to professional and semi-professional investors.  The revised 
draft of the German Investment Code no longer includes this 
requirement.
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Issues Initial Discussion Draft Second Draft

Cross-border managed funds Prohibited Permitted

Transitional provisions (application of 

previous regime)

None (all marketing had to cease until 

authorization granted)

Applicable until 21 July 2014 Limited to 

ŰQDQFLDO�VHUYLFH�SURYLGHUV

Depositary /LPLWHG�WR�ŰQDQFLDO�VHUYLFH�SURYLGHUV Follows the AIFMD

German translation Required Optional; documents may be submitted 

in English

German representative Required Not required

5HVWULFWLRQ�RQ�ŰQDQFLDO�LQYHVWPHQWV Max. 49 % of assets for closed-ended 

funds

No restrictions

Deadline for German supervisory 

authority’s response

6 months Depends on fund structure, but no longer 

than 4 months

Consent for transfers Required Not required
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